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IN THE UNITED STATES COURT OF APPEALSFOR THE ELEVENTH CIRCUIT________________________No. 07-11488Non-Argument Calendar________________________D. C. Docket No. 06-00205-CR-J-25-HTSUNITED STATES OF AMERICA,  Plaintiff-Appellee,  versus  BRYAN LAMAR ARCHER, a.k.a. Bookbag,  Defendant-Appellant. ________________________Appeal from the United States District Courtfor the Middle District of Florida_________________________(June 26, 2008)ON REMAND FROM THE SUPREME COURT OF THE UNITED STATESBefore TJOFLAT, HULL and KRAVITCH, Circuit Judges.KRAVITCH, Circuit Judge:
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On September 19, 2007, this court ruled that the district court correctlysentenced Bryan Lamar Archer as a “career offender” pursuant to United StatesSentencing Guidelines § 4B1.1 based, in part, on his prior conviction for carrying aconcealed weapon in violation of Florida Statute § 790.01.  United States v.Archer, 243 Fed.Appx. 564 (11th Cir. 2007).  Archer then petitioned the SupremeCourt for certiorari.  Meanwhile, on April 16, 2008, the Supreme Court rendered adecision in Begay v. United States, — U.S. —, 128 S.Ct. 1581 (2008), wherein theCourt concluded that the felony offense of driving under the influence is not a“violent felony” within the meaning of the Armed Career Criminal Act (“ACCA”),18 U.S.C. § 924(e).  The Court then granted certiorari in Archer, vacated ourdecision, and remanded the case for further consideration in light of Begay.Having carefully reviewed the Supreme Court’s opinion and supplementalbriefs from the parties, we conclude that the crime of carrying a concealed weaponin violation of Florida law is not a “crime of violence” within the meaning of theSentencing Guidelines. BACKGROUNDArcher pleaded guilty to conspiracy to distribute and to possess with intentto distribute five grams or more of crack cocaine, in violation of 21 U.S.C. §§ 846,841(a)(1) and 841(b)(1)(B) (count 1), distribution of crack cocaine (count 2),
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distribution of five or more grams of crack cocaine (counts 3 and 4), andpossession with intent to distribute five or more grams of crack cocaine (count 5)all in violation of 21 U.S.C. §§ 841(a)(1) and (b)(1).At sentencing, the district court determined that Archer’s prior conviction forcarrying a concealed weapon constituted a “crime of violence” pursuant to U.S.S.G.§ 4B1.2(a) and that his prior Florida felony conviction for selling crack cocaine wasa “controlled substance offense” pursuant to U.S.S.G. § 4B1.2(b), thus makingArcher a “career offender” under U.S.S.G. § 4B1.1(a).  This status increasedArcher’s adjusted offense level and criminal history category and resulted in anadvisory guidelines range of 188 to 235 months’ imprisonment.  Archer objected tothe determination that his prior conviction for carrying a concealed weaponconstituted a “crime of violence” under the Sentencing Guidelines.  The districtcourt overruled the objection and sentenced Archer to 188 months’ incarceration.On appeal, we were bound by prior Eleventh Circuit precedent to hold that aconviction for carrying a concealed weapon in violation of Florida law constituted acrime of violence.  See United States v. Gilbert, 138 F.3d 1371, 1372 (11th Cir.1998) (relying on United States v. Hall, 77 F.3d 398, 401 (11th Cir. 1996) whichheld that the same crime comprises a “violent felony” under the ACCA).  We nowreconsider that issue in light of the Supreme Court’s decision in Begay.
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DISCUSSIONThe Sentencing Guidelines provide for a sentencing enhancement where thedefendant is a “career offender.”  A defendant qualifies as a career offender if, interalia, “the defendant has at least two prior felony convictions of either a crime ofviolence or a controlled substance offense.”  U.S.S.G. § 4B1.1(a).  Section 4B1.2defines a “crime of violence” asany offense under federal or state law, punishable by imprisonment fora term exceeding one year, that (1) has as an element the use,attempted use, or threatened use of physical force against the person ofanother, or (2) is burglary of a dwelling, arson, or extortion, involvesuse of explosives, or otherwise involves conduct that presents a seriouspotential risk of physical injury to another.We note that the crime of carrying a concealed weapon does not involve theuse, attempted use, or threatened use of force, and so is not a crime of violenceunder subsection (1).  Carrying a concealed weapon without a license is a crime ofviolence only if it “is burglary of a dwelling, arson, or extortion, involves use ofexplosives, or otherwise involves conduct that presents a serious potential risk ofphysical injury to another.”In Begay, the Court addressed whether a conviction under New Mexico’sfelony driving under the influence statute (making the fourth conviction for drunk



 The Supreme Court’s Begay decision regarding the ACCA is instructive here because1of the similar definitions of a “crime of violence” in the Guidelines and of a “violent felony” inACCA.  See United States v. Taylor, 489 F.3d 1112, 1113 (11th Cir. 2007) (“[O]ur casesinterpreting ‘crime of violence’ under § 4B1.2 provide important guidance in determining whatis a ‘violent felony’ under the ACCA because the definitions for both terms are virtuallyidentical.) (internal quotation omitted).  The only difference in the second clause is that theACCA includes “burglary,” 18 U.S.C. § 924(e), and the Guidelines use “burglary of a dwelling.”5

driving a felony) constitutes a “violent felony” under the ACCA.   128 S.Ct. at1
1584.  The Court assumed that driving under the influence “otherwise involvesconduct that presents a serious potential risk of physical injury to another,” butconcluded that the crimes enumerated in the ACCA provide meaning by illustratingthe kinds of crimes meant to be covered by the statute.  Id.  The Court stated that thepresence of the enumerated examples “indicates that the statute covers only similarcrimes, rather than every crime that ‘presents a serious potential risk of physicalinjury to another.’”  Id. at 1585 (emphasis in original).  Thus, the Court held that acrime is covered by the definition only if the crime is “roughly similar, in kind aswell as in degree of risk posed, to the examples themselves.”  Id. at 1584.  TheCourt then evaluated the list of crimes and noted that burglary, arson, extortion, andthe use of explosives “all typically involve purposeful, violent, and aggressiveconduct.”  Id. at 1586. Applying this standard to felony driving under the influence, the Court heldthat that crime did not fall within the scope of the kind of crimes that the statute wasintended to reach.  Id. at 1587.  The Court noted that statutes forbidding drunk
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driving do not require a showing of purposeful, violent, aggressive conduct, butrather are more comparable to crimes that impose strict liability or criminalizeconduct for which the offender need not have had any criminal intent whatsoever. Id. at 1586.  The Court recognized that people may drink on purpose, but “unlikethe example crimes, the conduct for which the drunk driver is convicted (drivingunder the influence) need not be purposeful or deliberate.”  Id. at 1587.We turn now to the crime at issue in Archer’s sentencing: carrying aconcealed firearm in violation of Florida Statute 790.01(2).  In Begay, the Courtassumed that driving under the influence presented a serious potential risk of injuryto another, and consequently, Begay has not affected the analysis of that portion ofthe definition of a crime of violence.  In keeping with our prior precedents, we thusassume that unlawfully carrying a concealed firearm presents a serious potentialrisk of physical injury to another.  See Hall, 77 F.3d at 401.  Our question,therefore, is whether carrying a concealed firearm is similar in kind and degree tothe crimes enumerated in the Sentencing Guidelines, burglary of a dwelling, arson,extortion, and crimes involving the use of explosives.To determine whether a crime is a “crime of violence” we use a categoricalapproach; we consider the offense as defined by the law, rather than considering thefacts of the specific violation.  Begay, 128S.Ct. at 1584 (citing Taylor v. United
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States, 495 U.S. 575, 602 (1990)).  Florida Statute § 790.01(2) states “A personwho carries a concealed firearm on or about his or her person commits a felony.” The firearm must be “(1) on or about the person and (2) hidden from the ordinarysight of another person.  The term ‘on or about the person’ means physically on theperson or readily accessible to him.  This generally includes the interior of anautomobile and the vehicle’s glove compartment, whether or not locked.”  Ensor v.State, 403 So.2d 349, 354 (Fla. 1981).  Anyone licensed to carry a concealedfirearm under § 790.06 is exempt from the provisions of § 790.01(2).  Fla. Stat.§ 790.01(3).Carrying a concealed weapon does not involve the aggressive, violentconduct that the Supreme Court noted is inherent in the enumerated crimes. Burglary of a dwelling, arson, extortion, and the use of explosives are allaggressive, violent acts aimed at other persons or property where persons might belocated and thereby injured.  Carrying a concealed weapon, however, is a passivecrime centering around possession, rather than around any overt action.  We do notwish to minimize the danger that possession may quickly transform into use,especially when the firearm is “readily accessible.”  The act of possession does not,without more, however, involve any aggressive or violent behavior.Nor does carrying a concealed weapon necessarily involve purposeful
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conduct.  Dorelus v. State, 747 So.2d 368, 372 (Fla. 2000).  “[T]he specific intent ofthe defendant to conceal the weapon is not an element of the crime.”  Id.  “Whether[the defendant] intended to carry a concealed firearm in violation of the prohibitionagainst concealment is immaterial as is his belief that he had a valid permit to carrythe firearm.”  Wolfram v. State, 568 So.2d 992, 994 (Fla. App. Ct. 1990).  This lackof required specific intent makes carrying a concealed weapon more similar todrunk driving—which the Supreme Court noted “need not be purposeful ordeliberate”—than to the enumerated crimes.Furthermore, carrying a concealed weapon is not universally consideredviolent.  Only thirteen states make carrying a concealed weapon punishable by aterm exceeding one year; it is only in that handful of states that the crime istherefore even eligible to be a prior crime of violence under the SentencingGuidelines.  See  Neal Eriksen, Note, The Meaning of Violence: An InterpretiveAnalysis on Whether a Prior Conviction for Carrying a Concealed Weapon is a“Crime of Violence” Under the U.S.S.G., 29 W. NEW ENG. L. REV. 801, 821(2007).  In order to qualify as a “prior felony conviction” of a crime of violence, theprior offense must be an offense punishable by imprisonment for over one year. U.S.S.G. § 4B1.2 comment. ( n.1).  Additionally, other circuits addressing this issuehave concluded that carrying a concealed firearm does not involve conduct that



 Although one may obtain a license to “use” explosives in, for instance, the demolition2of a building, we note that carrying a concealed weapon differs greatly in degree from a crimeinvolving the use of explosives as it does not involve the “use” of the weapon, but rather theplacement of the firearm in close proximity to one’s person.9

otherwise presents a serious potential risk of physical injury to another.  See UnitedStates v. Flores, 477 F.3d 431, 435-36 (6th Cir. 2007); United States v. Whitfield,907 F.2d 798, 800 (8th Cir. 1990) (“Although carrying an illegal weapon mayinvolve a continuing risk to others, the harm is not so immediate as to ‘present[ ] aserious potential risk of physical injury to another.’”).  And, as noted above, inFlorida it is not a crime if one obtains a license.  Fla. Stat. § 790.01(3).  Indeed, thefact that a license may be procured indicates that the act of carrying a concealedfirearm is far less serious in nature than the enumerated crimes; one can not, forexample, procure a license to commit burglary.2
Finally, the commentary to the Sentencing Guidelines specifies that “crimesof violence” does not include the unlawful possession of a firearm by a felon. U.S.S.G. § 4B1.2 comment. (n.1).  In our opinion, a convicted felon in possessionof a firearm presents a greater potential risk of injury to another than does a non-felon in possession of a firearm.  If the offense of possession of a firearm by a felonis not a crime of violence, then a fortiori carrying a concealed weapon can not be.We acknowledge the strength of the prior panel precedent rule in this circuit. Under that rule, a prior panel’s holding is binding on all subsequent panels unless
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and until it is overruled or undermined to the point of abrogation by the SupremeCourt or by this court sitting en banc.  Smith v. GTE Corp., 236 F.3d 1292, 1300n.8 (11th Cir. 2001); Chambers v. Thompson, 150 F.3d 1324, 1326 (11th Cir.1998).  “While an intervening decision of the Supreme Court can overrule thedecision of a prior panel of our court, the Supreme Court decision must be clearlyon point.”  Garrett v. University of Alabama at Birmingham Bd. of Trustees, 344F.3d 1288, 1292 (11th Cir. 2003).Although this prior panel rule suggests we may be bound by this court’s priordecision in Gilbert, the Supreme Court’s decision in Begay is clearly on point andhas undermined Gilbert to the point of abrogation.  This court has repeatedly readthe definition of a “violent felony” under § 924(e) of the Armed Career CriminalAct as “virtually identical” to the definition of a “crime of violence” under U.S.S.G.§ 4B.1.2.  See e.g., United States v. Rainey, 362 F.3d 733, 735 (11th Cir. 2004).  InGilbert which involved the Sentencing Guidelines, this court relied—withoutfurther analysis—on its holding in United States v. Hall that carrying a concealedweapon in violation of the law was a violent felony under the ACCA.  Gilbert, 138F.3d at 1372 (“Because the definitions of ‘violent felony’ and ‘crime of violence’are in this respect identical, Hall’s conclusion applies equally to the question athand here.”).  We recognize that Begay addressed a different crime (drunk driving)
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than Gilbert (unlawfully carrying a concealed weapon), but Begay remains “clearlyon point.”  Here, where the Supreme Court has clearly set forth a new standard toevaluate which crimes constitute “violent felonies” and “crimes of violence,” ourprior panel precedent in Gilbert has been undermined to the point of abrogation and we are thus bound to follow this new rule of law. We thus conclude that, in light of the Supreme Court’s decision in Begay, thecrime of carrying a concealed firearm may no longer be considered a crime ofviolence under the Sentencing Guidelines. CONCLUSIONFor the foregoing reasons, Archer’s sentence is VACATED and we remandhis case for resentencing consistent with this opinion.


